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Association Activities 


As THIS NUMBER OF THE RECORD goes to press the reservations for 
Association Night indicate a large attendance. The amount of 
work which the Entertainment Committee has put into this ven- 
ture, the skill and experience of the cast, Newman Levy's amusing 
book and sparkling music, and the competence of the professional 
director and scene designers all make it safe to prophesy a highly 
successful evening. The Entertainment Committee has properly 
given credits to those responsible for the success of the show in 
the program, and it is certain that the Committee itself feels 
amply repaid for its work by the enthusiasm the membership has 
displayed in its efforts this year. 


e@e0 
IT Is TOO EARLY to make a final report on the success of the legisla- 
tive program of the Committee on Law Reform, of which Barent 
Ten Eyck is chairman. The major interest of the committee this 
year has been directed toward the enactment of a bill (A. 2640; 
S. 2347) providing for the enlargement of the scope of examina- 
tions before trial, discovery and inspection and waiver of the 
medical privilege rule. The bill embodies the best features of 
the Federal Rules on those subjects. The bill was introduced by 
Senator Coudert and by Assemblyman Mitchell. A second inter- 
est of the committee has been a proposal providing for grounds 
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additional to adultery as the bases for absolute divorce. This 
proposal was approved by the Association in April, 1945. A num- 
ber of conferences were held with officials of the state bar associa- 
tion and other local associations and it was decided to conduct an 
educational campaign in the interests of this legislation during 
the coming year with the thought that the bill would be sponsored 
in the next session of the legislature. 

In this number of THE RECORD the Law Reform Committee 
submits two reports that will be considered at the April stated 
meeting. One of these attacks the practice of state employees in 
discouraging the employment of lawyers and suggests a proposal 
to be enacted into law. The second report deals with the use of 
corporate notes secured by mortgages instead of bonds secured by 
mortgages as a means of eliminating unnecessary documentary 
stamp taxes. Remedial legislation is recommended. Other matters 
being considered by the Law Reform Committee are: impleader, 
perpetuities, multiple dwelling house leases and costs in deriva- 
tive stockholders’ actions. 

0@Me 

THE EXCUTIVE COMMITTEE has continued its interest in the Place- 
ment Office of the War Committee of the Bar and has approved 
the advance of a second $1000 to the War Committee against re- 
ceipts from a solicitation of funds by the War Committee. To 
date the Placement Office has interviewed over 1600 applicants. 
Of this number 540 have been placed either directly or indirectly 
through the efforts of the committee. 

The ages of the veterans seeking employment vary from the 
early twenties to the middle fifties. The majority of the applicants 
have not had office experience. Eighty are law review men and 
one hundred twenty were graduated with honors. The great ma- 
jority of the veterans desire employment with law firms, corpora- 
tions, insurance companies, banks and the like. A few seek 
executive positions. Some are day students in search of part time 
employment in law offices. Others want to rent office space, ar- 
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range for space in return for services, or acquire space ac- 
companied by a nominal salary or on a fee basis. 

It is obvious the Placement Office cannot succeed without the 
cooperation of the entire bar. It is suggested that every member 
consider whether he has opportunities in his own office for a 
veteran and whether he knows of opportunities in any other law 
office, government agency, or of opportunities in business firms 
where legal training should be valuable. The Placement Office 
will welcome any information at its rooms in the House of the 
Association and can be reached by telephoning Vanderbilt 6-0369. 

e@o 
SENATOR PLINY W. WILLIAMSON, chairman of the Judiciary Com- 
mittee of the Senate, has introduced three bills in the legislature 
to curb the practice of judges appointing non-lawyers as their 
secretaries. The bills apply to the secretaries appointed by justices 
of the supreme court in the judicial districts of the first or second 
departments, to secretaries of judges of the court of general ses- 
sions, and to secretaries to justices of the city court of the city of 
New York. As was stated in THE RECORD for March this legis- 
lation has the support of the leading newspapers, the Citizens 
Union, the City Club of New York and other civic organizations. 
e@o 

THE COMMITTEE on the Municipal Court of the City of New York, 
of which Edgar M. Souza is chairman, has indicated its disap- 
proval of pending legislation that would increase the compensa- 
tion of official referees in the Municipal Court. The Committee 
for many years has opposed generally the appointment of official 
referees in the court and especially the appointment of justices of 
that court who have been defeated at the polls for re-election or 
who have been retired by reason of age. The Committee is of the 
opinion that if such services are required provision should be 
made for additional justices of the court, duly elected by the 
people. 
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The Committee also disapproved legislation which would re- 
strict the courthouse to city owned buildings and legislation that 
would unduly liberalize the civil service regulations dealing with 
the eligibility of veterans employed by the court. Also disap- 
proved was a bill limiting service of precepts and summons in 
summary proceedings to the city marshall. 


e@o 


THE ART COMMITTEE, of which G. Franklin Ludington is chair- 
man, has set the first week in May as the tentative date for its show 
of paintings, etchings, prints and drawings by members of the 
Association. Members who are interested in exhibiting their 
work should communicate with the Committee. It is hoped that 
the show will serve to confirm the catholicity of interest that 
marks the legal profession. The assistance of a competent art critic 
or advisory committee is planned to assure that exhibit will be 
properly mounted and displayed. The Art Committee has also 
stimulated interest in plans for the decoration of the public 
rooms on the second floor of the House. 


e@o 


ONE OF THE most useful functions performed by the Committee 
on the Domestic Relations Court, Oscar S. Rosner, chairman, is 
its annual review of the budget of the court. This year the Com- 
mittee’s resoiution on the budget contains so much that will be of 
interest to the membership that it is printed here verbatim: 


“RESOLVED that with the reservation noted below, the 
Committee support the requests made in the proposed budget 
submitted by the Board of Justices of the Domestic Relations 
Court of the City of New York for the fiscal year 1946-1947, and 
urge that such requests be granted without diminution. 

“The Committee, however, desires to reiterate its views, rec- 
orded frequently in its previous reports to the Association of the 
Bar, in which it criticized the traditional inadequacy of that por- 
tion of the municipal budget which deals with the functioning of 
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this Court, both as to the numerical insufficiency of its personnel 
and the inadequacy of the salaries offered to that personnel. 

“It is in this Court that the community encounters, often for 
the first time, those children and adults who are on the threshold 
of more serious antisocial behavior. It is in this Court that, stra- 
tegically and more economically than at later stage, the com- 
munity could perform a signal preventive task, salvaging careers 
—perhaps the very lives—of countless numbers in the City. 

“While the budgetary requests for the fiscal year 1946-1947 
represent an increase over those for the previous year, the pro- 
posed budget still falls far short of achieving the standard and 
adequacy of service which this Court should be in a position to 
render. The probation staff is overloaded, and has been for years, 
because provision has not been made for a number sufficient to 
do effective probation investigation and supervision. The provi- 
sions for salaries of probation officers, psychologists, psychiatrists, 
psychiatric case workers, and other personnel identified with the 
diagnosis, treatment and supervision of those subject to the juris- 
diction of the Court, are still wholly inadequate and unrealistic. 
They are below subsistence levels; they are static; they compare 
unfavorably with the salaries offered to less skilled personnel in 
this and other City departments. The absurd inequalities that 
exist between the salaries provided for probation officers and 
other case workers, in contrast with those provided for clerical 
staff, stenographers, etc., in effect reflect the City’s cynical atti- 
tude toward the importance of case work in the treatment of 
delinquent and neglected children. 

“It has long been manifest that the Court is unable to attract 
to its probation staff and psychiatric clinic the personnel which 
is capable of rendering the type of service the Court is charged 
with rendering. Often members of those staffs are lured from their 
positions by the promise of higher salaries elsewhere. 

“Therefore, this Committee feels strongly that the City, boast- 
ing the largest, busiest, and presumably the most modern Do- 
mestic Relations Court in the world, should promptly increase 
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the number and the salary levels of its personnel to the point at 
which it would be in a position to attract and retain the most 
competent and skilled workers to perform the high calibre of so- 
cial service which the Court was charged with performing when it 
was created. Anything less than this would be rank extravagance, 
for the City is later called upon to expend infinitely greater sums 
to correct conditions which might have been preventable and 
treatable in this, the City’s most important social clinic.” 





The Calendar of the Association for April 


(as of March 18, 1946) 


April 2 Meeting of Section on Corporations 
Meeting of Committee on State Legislation 


April 3 Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


April 8 Meeting of Section on Labor Law 


April 9 Stated Meeting of Association 
Meeting of Committee on State Legislation 


April1o Meeting of Section on Trials 

April 16 Meeting of Committee on State Legislation 

April17 Dinner Meeting of Committee on Professional Ethics 
April 23 Meeting of Committee on State Legislation 


April24 Meeting of Committee on Admissions 
Meeting of Section on Federal Practice 


April 25 Address and Buffet Dinner: “Current Trends and Develop- 
ments in Anti-Trust Law” by John T. Cahill of Messrs. 
Cahill, Gordon, Zachry & Reindel, and former United 
States Attorney for the Southern District of New York 


April2g Meeting of Library Committee 
Round Table Conference preceded by dinner of the Spe- 
cial Committee on Round Table Conferences 


April 30 Meeting of Section on Taxation 
Meeting of Committee on State Legislation 
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Special Meeting to Celebrate the 


Seventy-Fifth Anniversary 


As this number of THE RECORD goes to press it is only possible to present this 
brief resume of the special meeting held at the House of the Association on 
March sixteenth to celebrate the seventy-fifth anniversary. The proceedings 
and speeches will be published in extenso at a later date. 


The special meeting of the Association on March sixteenth in 
celebration of the seventy-fifth anniversary was attended by 
about five hundred members. President Harrison ‘Tweed opened 
the meeting by presenting the Chief Justice of the United States, 
the Honorable Harlan Fiske Stone. ‘The Chief Justice began his 
remarks by sketching the early history of the Association and 
paying tribute to the founders, who, as the Chief Justice said, 
“have given direction and content to the activities of this Associa- 
tion throughout its existence.” 

The Chief Justice then went on to speak of some of the notable 
changes in the law since the Association was organized and con- 
cluded his remarks with a singularly graceful and moving re- 
membrance of the leaders in the Association when he first came to 
the bar and became a member of the Association. ““The Lawyer,” 
he said, “more than others, cherishes his recollections of the 
heroes of the law and their achievements. For him they are the 
symbols of all that is finest and most elevating in the calling 
which, followed as a trade, becomes ignoble and base, but pursued 
as a profession calls forth the noblest attributes of men.” 

The Chief Justice quoted the striking words of Mr. Samuel 
J. Tilden at the organization meeting of the Association in De- 
cember, 1869: “The Bar, if it is to continue to exist, must be bold 
in defense and, if need be, bold in aggression. If it will do its duty 
to itself, if it will do its duty to the profession which it follows 
and to which it is devoted, the Bar can do everything else. It can 
have a reformed constitution; it can have a reformed judiciary; 
it can have the administration of justice made pure and laudable.” 
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“It would be altogether fitting,” Chief Justice Stone said, “if 
those prescient words, so expressive of the purposes for which 
this Association was founded, were to be inscribed on the walls 
of this building to remind us of what its past has been and what 
its future must be made to be.” 

Following the address of the Chief Justice, C. C. Burlingham, 
who became a member of the Association about ten years after its 
organization, spoke of the founders and of the great part played 
by Samuel J. Tilden in crushing the Tweed Ring. He gave some 
personal recollections of William M. Evarts and James C. Carter. 
He drew pictures which showed that they were not only men of 
courage and force but were human beings as well. There were 
personal reminiscences and impertinent asides which evoked 
more hearty laughter than the Meeting Hall ever heard before. 
Yet the message conveyed and implanted was of the high purpose 
of the Association and of the speaker’s confidence that it will be 
realized in the future as in the past. 

Louis Waldman, the next speaker, told the exciting story of 
the Association’s battle, under the leadership of Charles Evans 
Hughes, against the expulsion from the State Assembly of 1920 
of the five Socialist members because of their Socialist views. Mr. 
Waldman, who was one of the Socialist members under attack, 
said, ‘““The vigor with which this Association rushed to the de- 
fense of the rights of the Socialist minority, with whose principles, 
programs, philosophies and methods it obviously fundamentally 
disagreed, stands out as a lesson to the generation of today of the 
true meaning of our bill of rights and of the American creed.” 

John W. Davis was the final speaker on the program. In present- 
ing Mr. Davis, President Tweed said, “I am going to identify the 
next speaker as a great lawyer. I might say many other things 
about him, truly and fairly. I might recite the positions and titles 
he has held, but from my own point of view, and I think from 
his own point of view, he would prefer to be and is simply a great 
lawyer.” 

Mr. Davis spoke about the “things unchanged and changeless 
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in this Association” and concluded by saying, “Let me recite the 
cardinal points of our creed as I conceive them. 

“We believe, first, in the dignity and usefulness of our calling. 
Note that I couple the two words; for dignity without usefulness 
is mere pretense and usefulness without dignity loses half its 
power. From the days of Cicero and Hortensius, even before them 
indeed, to this good day, the law has always been regarded as a 
dignified profession. It has been carped at and ridiculed with 
frequence and vigor; but the only persons who have been able to 
sully its escutcheon or lower its rank have been unworthy mem- 
bers of the profession itself. We may be confident that it will al- 
ways be thought a dignified and a worthy thing for a man to 
study the rules of conduct by which human society is governed 
and to defend the rights those rules are designed to protect. Here 
lies the usefulness of our profession, which again not even the 
bitterest cynic dare deny. 

“True, we build no bridges. We raise no towers. We construct 
no engines. We paint no pictures—unless as amateurs for our own 
principal amusement. There is little of all that we do which the 
eye of man can see. But we smooth out difficulties; we relieve 
stress; we correct mistakes; we take up other men’s burdens and by 
our efforts we make possible the peaceful life of men in a peaceful 
state. We may not construct the levers, pistons and wheels of so- 
ciety, but we supply the lubrication that makes its even running 
possible. For ‘the true administration of Justice is the firmest pil- 
lar of the state.’ 

“We believe, secondly, that a profession so dignified and so 
useful makes demands upon the person and character of its mem- 
bers second to no other calling that is followed by the sons of 
men. Uprightness, honor, industry, integrity, candor to courts, 
courtesy to colleagues, loyalty to clients—these are its familiar 
and constant demands. This Association is dedicated to the pres- 
ervation of these standards and it has been, and must ever be 
unswerving in punishing their non-observance. Yet, while pre- 
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cept and punishment have their part, let us never forget that ex- 
ample is the greatest teacher of all. 

“We believe, finally, that the lawyer, every lawyer, is a public 
servant. He becomes an officer of the courts as soon as he is ad- 
mitted, a guardian of the general good as soon as he has taken his 
oath to protect and defend the constitutions of his state and nation 
and honestly to demean himself in the practice of the law. His- 
torians have said that the murder of Cicero marked the end of the 
Roman Republic. And every would-be despot has found it neces- 
sary to silence the tongues of his country’s lawyers. 

“For this, brethren of the Bar, is our supreme function—to be 
sleepless sentinels on the ramparts of human liberty and there to 
sound the alarm whenever an enemy appears. What duty could 
be more transcendent and sublime? What cause more holy? 

“May it be said of this Association today and on all succeeding 
anniversaries that it has been true to its creed; that it has kept the 
faith.” 











The Maintenance of International Peace and 
Security in Conformity with the Principles of 
Justice and International Law 


By Puivip C. JEssup 


The somewhat formidable title of this article is a paraphrase of 
the first paragraph of the first Article of the Charter of the United 
Nations. When the Dumbarton Oaks Proposals were first pub- 
lished for public comment, one of the principle criticisms was that 
they laid insufficient stress upon justice and law as governing 
principles of the new international organization. These defects 
were remedied by the drafters of the Charter at San Francisco. 
The Charter sets up several organs to deal with the settlement 
of disputes after they arise and to alleviate specific international 
conditions so that they will not give rise to disputes. The Security 
Council, the General Assembly and the International Court of 
Justice are all organs for the settlement of disputes. The Eco- 
nomic and Social Council, the Trusteeship Council and again 
the General Assembly and the Court, are organs for the improve- 
ment of specific conditions. This article is concerned only with 
the Court and with one of the functions of the General Assembly. 
The administration of justice is a function of the Court and 
thus its primary role is to aid in the settlement of disputes. Its 
secondary role, like the role of the courts in our own Anglo-Amer- 
ican judicial system, is to aid in the development of law. As has 
been true with other international courts in the past, the chief 
problem which will confront the new International Court of 


Editor’s Note: Mr. Jessup is professor of international law at Columbia Univer- 
sity. He has served as the assistant solicitor of the State Department and is the au- 
thor of a number of books and articles dealing with various phases of international 
law. The article which is published here is an adaptation of a lecture Professor 
Jessup delivered at the House of the Association under the auspices of the Com- 
mittee on Post-Admission Legal Education. 
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Justice is that of securing adequate jurisdiction so that it may 
have an opportunity to exercise its influence. 

The statute of the Court still leaves the jurisdiction “optional,” 
that is, states cannot be brought before the bar of justice unless 
they have consented to be sued in that particular case or in that 
category of cases. The principle is familiar in our own law in 
connection with suits against the United States in our courts, 
but the international situation presents its own peculiar difficul- 
ties. The statute of the Court makes provision in Article 36 for 
voluntary declarations by which states accept the jurisdiction of 
the Court in certain stated categories of legal disputes. Such a 
declaration by the United States would be analogous to a statute 
like the Tucker Act, submitting to suit in domestic courts. A bill 
introduced by Senator Morse of Oregon is before the Senate to au- 
thorize the President to make such a declaration on behalf of the 
United States. Similar declarations had been made by most of 
the members of the League of Nations with reference to the old 
World Court and it is to be hoped that the United States will take 
the leadership in conferring on the new Court an adequate 
jurisdiction. 

Assuming that the Court is clothed with jurisdiction by this 
voluntary action of states, what is the law which the Court will 
apply? 

According to Article 38 of the Statute, it is the function of the 
Court to decide in “accordance with international law” and cer- 
tain sources of that law are indicated for the Court’s guidance. 
Contrary to an all-too-general impression, there is an abundant 
body of international law upon which the Court can draw, but the 
international legal system is still full of gaps and imperfections. 
This fact is recognized by the insertion of the provision in Article 
13 of the Charter which imposes upon the General Assembly the 
duty to “initiate studies and make recommendations for the pur- 
pose of . . . encouraging the progressive development of interna- 
tional law and its codification.” 

This is not the place to discuss the possible difference between 
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the two indicated methods of amplifying the corpus of interna- 
tional law, but it is clear that one method which may be pursued 
is the proposal by the General Assembly of international con- 
ventions embodying any legal rules which the states may accept 
by ratifying the conventions. The League of Nations had rather 
an unsatisfactory experience with this method in its “First Con- 
ference for the Progressive Codification of International Law” in 
1930. The lack of success was due in part to the fact that there 
was no underlying agreement upon the question whether the 
conference was to clarify and state existing rules of law or whether 
it was to “legislate” new rules. 

Another method which might be pursued is that which has 
been followed at some of the Inter-American Conferences where 
the conclusions of the delegates have been embodied in “‘declara- 
tions.” ‘These declarations do not require ratification and do not 
have the status of treaties, but they are persuasive evidence of the 
existence of the rule of law which they enunciate. For example, 
at the Lima Conference of 1938 the American Republics reiter- 
ated as a fundamental principle of the public law of America the 
proposition that the occupation or acquisition of territory by 
force shall not be valid or have legal effect. One might also note 
statements which in the past have been embodied in treaties 
which continue to have evidential value quite irrespective of the 
continued validity of the treaty in which they were originally 
embodied. Thus in a number of the liquor smuggling treaties 
concluded by the United States in the 1920’s, there was an asser- 
tion of the three mile rule as the limit of territorial waters, so 
phrased as to be an acknowledgment of the existing law rather 
than merely a contractual obligation in regard to the future. 
Another example is the statement in the famous Declaration of 
Paris of 1856 to the effect that “privateering is and remains 
abolished.” 

In addressing itself to the discharge of its duties under Article 
13 of the Charter, it is to be hoped that the General Assembly will 
not confine itself to a clarification of traditional rules of diploma- 
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tic immunities, the validity and termination of treaties and 
similar subjects, important as such discussion is. What is needed 
at this time, particularly in the light of the appalling possibilities 
of atomic bombing, is a courageous and imaginative attack upon 
the chief difficulties of the international legal system. 

The great gap in international law is the regulation of the use 
of force. The problem includes not only the ultimate question of 
the status of war itself but also the regulation of hostile acts short 
of war. The Charter in Article II imposes upon the members the 
obligation to “settle their international disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered.” It imposes an additional obligation 
to “refrain in their international relations from the threat or use 
of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the pur- 
poses of the United Nations.” The question needs to be asked and 
answered: Where the traditional international law has rec- 
ognized the use of force, is such use of force in every instance 
“inconsistent with the purposes of the United Nations?” There 
is, for example, the broad field of protection of citizens abroad in 
connection with which the United States and other countries have 
frequently in the past used force to maintain their rights and in- 
terests. May it be envisaged that in the future, all such cases will 
be handled by collective action? Is it to be assumed that as a mat- 
ter of law the Inter-American Treaty against intervention is now 
generalized into a statement of universal law? In matters of civil 
strife, is the pattern of the Havana Convention of 1928 among 
the American states to be utilized? Recalling the events which 
attended the Spanish Civil War in the 1930’s, are members of the 
United Nations legally free to be “neutral?” May they impose 
embargoes upon their own nationals to prevent interposition in 
the struggle? Is the United Nations to take sides in every civil 
war? 

If various legalized forms of collective use of force are to be the 
rule of the future, what is the legal position of innocent states and 
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persons incidentally injured in the course of these measures of 
force? One may recall by way of analogy the unfortunate drop- 
ping of bombs by Allied airmen on Swiss territory during the 
war. One might contemplate that the international force would 
need to requisition or to interfere with the movement of shipping 
in an area where force was being applied. ‘The Harvard Research 
in International Law, in its Draft Convention on Rights and 
Duties of States in Case of Aggression, made a preliminary ap- 
proach to the solution of such problems, but only a portion of the 
field was covered in its suggestions. The problem of economic 
warfare which may have serious consequences for states against 
which hostile measures are directed had largely escaped legal 
regulation in the past. Chapter IX of the Charter and specifically 
the pledge in Article 56 offers a constitutional basis for the de- 
velopment of rules of law in this field. Further action by way of 
the adoption of general principles seems clearly necessary if courts 
are to have a basis for determining the legality or illegality of 
actions of this type. Presumably the Economic and Social Council 
will play a major role along these lines. 

Among other topics in international law which would seem to 
need reexamination in the light of the existence of a collective 
system are recognition and state succession. In regard to recogni- 
tion, traditional international law has left to states wide freedom 
in withholding or extending recognition at will. The withhold- 
ing of recognition has become a powerful instrument for com- 
pelling states, particularly small states, to comply with the 
demands of other states. Thus, Costa Rica was denied representa- 
tion at the Versailles Conference and in the Governing Board of 
the Pan-American Union because its government at the time was 
not recognized by the United States. The alteration in state prac- 
tice was well described by Chief Justice Taft as arbitrator in the 
Tinoco Case between Great Britain and Costa Rica and was 
phrased as follows by Justice Cardozo in Sokoloff v. National 
City Bank (1924, 239 N. Y. 158): “Consequences appropriate 
enough when recognition is withheld on the ground that rival 
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factions are still contending for the mastery may be in need of 
readjustment before they can be fitted to the practice, now a 
growing one, of withholding recognition wherever it is thought 
that a government, functioning unhampered, is unworthy of a 
place in the society of nations.” The Estrada Doctrine, the Trea- 
ties of 1907 and 1923 among the Central American states and an 
Inter-American Convention signed at Montevideo suggest pos- 
sible ways out of some of the difficulties. The possibilities of action 
through the United Nations are real. 

In connection with the law of state succession one is forced to 
conclude that rights could arise from wrongs. If Italy, Germany 
and Japan had won World War II, their legal titles to various 
conquered territories or puppet areas would have been capable of 
complete legalization under international law. In other respects, 
the law of state succession, particularly with reference to liability 
for the bonded debt of an absorbed state, is vague and usually 
is handled by specific treaty arrangements reflecting political 
rather than legal considerations. Nevertheless this is a field in 
which it is true to say “The gap is not so great that adjudication 
may not fill it... International law . . . has at times, like the com- 
mon law within states, a twilight existence during which it is 
hardly distinguishable from morality or justice, till at length the 
imprimatur of a court attests its jural quality.” (Mr. Justice Car- 
dozo in New Jersey v. Delaware (1934) 291 U. S. 361). 

Aside from such specific problems, there are broad underlying 
principles of traditional international law which are urgently in 
need of reconsideration. The first of these principles is what 
might be called the bilateral nature of the law of nations. In the 
words of Judge Story: “No nation has a right to infringe the law 
of nations so as thereby to produce an injury to any other nation. 
But if it does, this is understood to be an injury, not against all 
nations, which all are bound or permitted to redress; but which 
concerns alone the nation injured.” (La Jeune Eugenie (1822) 2 
Mason 409). Elihu Root in the Proceedings of the American So- 
ciety of International Law for 1915 elaborated upon the same 
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theme: ‘We are all familiar with the distinction in the municipal 
law of all civilized countries, between private and public rights 
and the remedies for the protection or enforcement of them. 
Ordinary injuries and breaches of contract are redressed only at 
the instance of the injured person, and other persons are not 
deemed entitled to interfere. It is no concern of theirs. On the 
other hand, certain flagrant wrongs the prevalence of which 
would threaten the order and security of the community are 
deemed to be everybody’s business . . . [robbery or assault.] Every 
citizen is deemed to be injured by the breach of the law because 
the law is his protection, and if the law be violated with impunity, 
his protection will disappear.” Query whether every breach of 
international law should hereafter be considered a matter of con- 
cern to the whole community of states or whether only certain 
breaches of law should be placed in this category. Article 11 of the 
Covenant of the League of Nations registered the introduction 
of this principle in so far as war itself was concerned but the ex- 
ploration of the topic must now be broader and more profound. 

The second fundamental principle which needs reexamination 
is one to which many jurists have called attention but upon which 
a complete systematic study is still lacking. It is the principle that 
international law binds only states and that individuals are 
merely “objects” and not “subjects” of international law. There 
are indeed exceptional instances in which it has been argued that 
international law does apply directly to the individual and so 
influential a jurist as Kelsen has maintained that the traditional 
basis of international law is juridically unsound. Nevertheless the 
principle remains and retains its vigor. A good example of the tra- 
ditional difficulty is afforded by that branch of international law 
known as the responsibility of states for injuries to aliens. This 
branch of the law has been developed by hundreds of decisions 
of international tribunals usually known as mixed claims com- 
missions. They have almost invariably proceeded on the basis of 
a convenient fiction elaborated by Vattell in the 18th century, 
according to which the state is injured through the injury to its 
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citizen and the state is therefore in every case the real claimant. 
When, however, an international tribunal deals with an actual 
situation they inevitably proceed subconsciously on the basis of 
the fact that it is John Smith’s cattle which have been driven off 
by troops; that it is W illiam Jones who was ill-treated in jail; or 
that it is William White’s widow who claims for the death of her 
husband because he was given inadequate protection by the po- 
lice force of the state in which he was residing. A whole morass of 
legal subterfuge would be swept away if there were a frank ac- 
knowledgment that the rule of international law relates directly 
to the individual concerned. The emphasis in the Charter of the 
United Nations upon human rights and the variety of problems 
now current involving displaced persons and inhabitants of de- 
pendent areas which might be placed under trusteeships, lend 
added weight to the need at this time. 

Advances along the lines suggested will not cure all of the de- 
fects in the international legal system. International law has also 
suffered from the lack of effective organization. This gap is also 
partly filled by the Charter but there remains much to be done 
before international administrative processes will be satisfactory. 
But only after more basic consideration has been given to the 
development of the substantive rules of international law and its 
application will it be possible to enter into the equally necessary 
study of the administration of international law. It is almost cer- 
tain to be true that regardless of the degree of development of 
the international community, a large measure of law enforcement 
will need to be delegated to the authorities of the states just as in 
our own federal system law enforcement is still to a large extent 
the function of the state or municipality. The existing doctrine 
that international law forms part of national law is a good base 
on which to build but at present the uncertainties of international 
law leave the option to the courts of the various states to assert 
that a particular rule under which rights are asserted is not clearly 
established and will not be given effect. There must be some 
more general acceptance by states of the obligation to give effect 
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to rules of international law and to enforce against individuals 
whatever penalties the law may provide. Current discussion of 
the feasibility of developing an inspection system for the control 
of misuses of atomic energy have a close connection with this 
problem. There are some small samples of law enforcement by 
international services on the administrative level, but in the ma- 
jority of cases—such as treaties regulating fisheries and the slave 
trade—ultimate enforcement is entrusted to the states. It might 
be possible to develop a system of administration whereby inter- 
national officials could initiate action in a manner somewhat com- 
parable to that in which one state now makes demand for the 
extradition of a criminal who is found in the territory of another 
state. 

Much of this process of the development of international law 
needs to take place through treaties. The law must have precision, 
certainty, and it must be known. The registration of treaties 
which is required under Article 102 of the Charter and recent 
proposals by Mr. Wilfred Jenks of the International Labor Or- 
ganization for an international legislative drafting service are 
steps in the right direction. 

If real progress is to be made in promoting the rule of law in 
the world, it would seem clearly necessary for the United States 
to be a leading advocate in the movement. In the past the United 
States has tended to trail its sister states particularly in Latin 
America in the process of formulating and adopting conventions 
for the development of international law. The United States has 
also in the past been laggard in strengthening the international 
jurisdictional processes and one of its first steps in what should 
be a new era, would be a declaration under Article 36 of the 
Statute of the International Court of Justice accepting the com- 
pulsory jurisdiction of the Court in the cases covered by that 
article. If such steps are in general supported by a forward-looking 
position taken by delegates of the United States in the General 
Assembly real progress could be anticipated. 
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Committee Reports 
COMMITTEE ON LAW REFORM 


ERADICATION OF THE PRACTICE OF STATE EMPLOYEES 
DISCOURAGING EMPLOYMENT OF ATTORNEYS 


The right to be represented by counsel freely chosen is funda- 
mental under our system of government. The courts have gone 
far to protect this right in the case of persons charged with crime 
as well as of litigants in civil actions and proceedings. 

In the vast and ever growing field of government contact with 
individuals and private corporations—in which no formal court 
proceedings are involved but where representation by attorneys 
is often as great a need and a desire—protection of the right is 
lacking. On the contrary, exercise of the right on the part of in- 
dividual members of the public is often affirmatively discouraged. 
The practice is more or less common among government officials 
and employees gratuitously to advise private parties transacting 
business with the various governmental agencies to refrain from 
engaging lawyers to represent them. The advice may be accom- 
panied by a threat that such representation will result in adverse 
governmental action. Thus, despite the need and the desire of 
citizens to be represented by lawyers in their dealings with the 
government, the result is that they are often effectively deprived 
of the right. 

Whether the advice and threats are based on a mistaken notion 
that they are in the public interest, or whether they result from 
ignorance, a fear that light will be thrown upon impropriety, or 
a desire to curry favor with a particular member of the public, 
this much appears certain: the practice requires a cure. Individ- 
uals, feeling the need to retain lawyers to assist them in their 
dealings with the government, its departments and agencies, 
should be adequately protected, and their right freely to select 
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and be represented by counsel should be safeguarded as effec- 
tively as if they were parties to court proceedings. 

The problem and the necessity for a solution have been rec- 
ognized by the state legislature. A bill (a copy of which is ap- 
pended to this report) was there introduced at the last legislative 
session and passed by both houses, prohibiting all governmental 
departments, agencies, their officers and employees, from counsel- 
ing or advising any person, firm or corporation against seeking 
the services of an attorney in connection with any matter then or 
thereafter pending before them. 

The bill further provided that the State, or its particular agency 
concerned, should be liable for the loss sustained by any person 
who relied upon advice not to seek the services of a lawyer. 

The bill failed to become law because of a veto by Governor 
Dewey. One may hazard the guess that the reason for the Gov- 
ernor’s veto was the inexpedience of the provision for making the 
state government liable for damages suffered by individuals in 
consequence of their reliance upon the advice not to engage 
attorneys. 

Your committee is of the opinion that the evil is serious; that it 
should be eradicated. It agrees that the vetoed bill was inappro- 
priate to accomplish the end sought. The machinery provided for 
enforcement was unnecessarily cumbersome. 

Designed to solve the problem more expeditiously, your com- 
mittee recommends the enactment of a law constituting a new 
Section 72-a, Public Officers Law, prohibiting public servants 
from advising the public against employing attorneys or indicat- 
ing that adverse action will result from such employment, and 
making a violation cause for suspension or removal from office. 

The text of the bill recommended by your committee is as 
follows: 


No officer, agent or employee of any department, com- 
mission, board, bureau or other agency of the state or any 
political sub-division thereof, or of any public authority, 
public benefit corporation, or other public corporation or 
district in the state, shall counsel or advise any person, firm 
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or corporation, not to seek the services of an attorney at 
law, or shall indicate to any person, firm or corporation 
that the retainer of an attorney at law will be detrimental 
to such person, firm or corporation, in, or in connection 
with, any matter or transaction now or hereafter pending 
before him or them. Violation of this section shall be cause 
for reprimand, suspension, removal or discharge in the 
discretion of the authority vested with the power to dis- 
cipline such officer, agent or employee. 


APPENDIX 
No. 2005 Int. 1802 
IN SENATE 

March 1, 1945 


Introduced by Mr. MORRITT-—read twice and ordered 
printed, and when printed to be committed to the Com- 
mittee on Finance 


AN ACT 


To amend the public officers law, in relation to prohibit- 
ing the giving of advice concerning the lack of necessity for 


the retention and employment of attorneys and counsel- 
lors at law in connection with matters or transactions now 
or hereafter pending before the several officers, depart- 
ments, commissions, boards, bureaus and agencies of the 
state and of the political subdivisions thereof and before 
the several public authorities, public benefit corporations 
and districts in the state and prescribing the liability for 
loss or damage sustained as the result of the giving of such 
advice and reliance thereon 


The people of the State of New York, represented in Sen- 
ate and Assembly, do enact as follows: 


Section 1. Chapter fifty-one of the laws of nineteen hun- 
dred nine, entitled “An act in relation to public officers, 
constituting chapter forty-seven of the consolidated laws,” 
is hereby amended by inserting therein a new section 
seventy-two-a, to read as follows: 


72-a. Certain advice prohibited; liability for loss sus- 
tained as the result thereof. 1. No department, commission, 
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board, bureau or other agency of the state or of any politi- 
cal subdivision thereof and no public authority, public 
benefit corporation or other public corporation or district 
in the state, and no officer, clerk, agent or employee shall 
hereafter counsel or advise any person, firm or corpora- 
tion not to seek the services of an attorney and counsellor 
at law in or in connection with any matter or transaction 
now or hereafter pending before it. 

2. The state or political subdivision thereof or any cor- 
poration or district therein, as the case may be, shall be 
liable, in an action to be brought in any court of competent 
jurisdiction, for any direct or consequential loss or dam- 
age sustained by any person, firm or corporation as a result 
of his or its reliance upon any counsel or advice given 
in violation of the provisions of subdivision one of this 
section. 


2. This act shall take effect immediately. 


EXPLANATION— Matter in italics is new; matter in brackets 
is old law to be omitted. 
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COMMITTEE ON THE CITY COURT OF THE 
CITY OF NEW YORK 


Report on 


CERTAIN PHASES OF THE JURY SYSTEM IN 
THE CITY OF NEW YORK 


SCOPE OF THE REPORT 


This sub-committee was appointed to make inquiry into the 
method used for the drawing of jurors for the City Court of 
the City of New York and to determine whether as a result of the 
methods variously used for the creation of the jury pools which 
serve the Supreme Courts, Surrogate’s Courts, City Courts and 
Municipal Courts, there are any resultant differences in the gen- 
eral caliber of the juries serving in these courts. 


PRELIMINARY OBSERVATIONS 


1. Article 17 of the Judiciary Law which became effective Sep- 
tember 1, 1940, repealed a system under which prior to such date 


jurors in the various counties in the City of New York were chosen 
in accordance with varying provisions of law. Old Article 17 
determined the method for the selection of jurors in New York 
County. Old Article 17-A determined these questions for Bronx 
County, the method being virtually identical to that which ob- 
tained in New York County. Old Article 18 governed the pro- 
cedure for Kings County, whereas Queens and Richmond came 
within the purview of Old Article 16. It is not the function of this 
report to indicate the respects in which these articles differed 
from each other. Article 17, as adopted in 1940, is concerned 
with jurors in all of the counties within the City of New York. 

2. Above and beyond the provisions of Article 17 is Article 
18-B which provides for special juries in counties having a popu- 


Editor’s note: This report was the work of a special subcommittee composed of 
Daniel Levy, Leslie Handler, and Morris J. Junger. Mr. Levy drafted the report. 
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lation of over 1,000,000 or more. This article has recently been 
the subject of criticism which seems to proceed largely from the 
opinion held in some quarters that special jurors are convicting 
jurors. Because of this criticism the opinion is generally held that 
special jurors serve only in criminal cases. It is of interest, how- 
ever, to note that Section 749 (aa) (4) contains provisions for the 
application by either party in a civil action for a special jury to 
try an issue of fact. The application is required to be made in 
the Supreme Court and in civil actions proof must be made 
that the facts are so important or so intricate or that the matter 
has been so widely commented upon as to satisfy the court that an 
ordinary jury “cannot without delay and difficulty be obtained 
to try such issue, or that for any other reason the due, efficient and 
impartial administration of justice in the particular case would 
be advanced by the trial of such an issue by a special jury.” While 
the opinion is generally held that special jurors constitute a class 
having superior educational and intellectual qualifications, sub- 
division 2 of Section 749 (aa) does not in so many words refer to 
such qualifications. In practice, jurors of superior qualifications 
are designated as special jurors by deputy county clerks who exer- 
cise their judgments, after personal interviews. 

In New York County only one application has been made fora 
special jury in a civil action in many years. Mr. Justice Valente 
granted the motion but was reversed without opinion in City of 
New York v. O’Connor, 265 App. Div. 853. 


GENERAL PROVISIONS OF LAW RESPECTING THE 
OPERATION OF THE JURY SYSTEM IN THE 
CITY OF NEW YORK 


Broadly speaking the actual operation of the jury system in the 
counties within the City of New York is determined by the special 
rules of the Appellate Division, First and Second Department, 
rather than by Article 17 of the Judiciary Law. The rules are 
contained in the supplement to McKinney’s edition of the Ju- 
diciary Law. Nothing in the rules themselves indicates any put- 
pose to separate jurors for service in the various courts on the 
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basis of their comparative qualifications, except possibly those 
portions of the questionnaire to jurors which require them to 
furnish information as to the extent of their education, whether 
they are employed on a federal, state or city public works project 
and whether they are on relief. Actually, however, these questions 
are not designed for any such purpose, nor do the answers which 
prospective jurors give to these questions result in their being 
chosen to serve in one court rather than in another. 


THE JURY SYSTEM AS OPERATED BY THE COUNTY CLERKS 


This sub-committee confined its inquiry to the counties of New 
York, the Bronx, Kings and Queens. The cooperation extended 
to this sub-committee by the county clerks of these counties and 
their deputies was most cordial and effective and the sub-com- 
mittee expresses its appreciation. 

Names of prospective jurors are obtained from voting lists, 
telephone directories, city directories, etc. The prospective juror 
receives a subpoena which requiries him to visit the county clerk’s 
office where he exchanges the subpoena for a questionnaire. In 
the preparation of the questionnaire he receives the assistance 
of experienced clerks in the county clerk’s office and it is at this 
point that prospective jurors of seemingly superior qualifications 
are further questioned by a deputy county clerk to determine 
whether or not they would be desirable as special jurors. Ap- 
parently one of the surest ways for a prospective special juror to 
disqualify himself, at least in New York County, is to indicate his 
desire to serve in such capacity. 

When a juror has completed his questionnaire and is found to 
be acceptable for jury service, a ballot containing his name, resi- 
dence and business address, occupation and his views on capital 
punishment, is prepared. Such ballots are deposited in a general 
ballot box which remains sealed between drawings. The fre- 
quency of drawings of names from the general ballot box varies in 
the four counties in accordance with local requirements. Likewise 
certain mechanical differences exist in the recording of the names 
of jurors whose ballots are drawn. For instance, in New York 
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County the names of about 2,000 jurors are drawn bi-monthly 
and the ballots are distributed 100 at a time among 6 to 10 clerks 
each in charge of a register for one of the courts; the names are 
then inscribed by the clerks in the register. In Queens County, on 
the other hand, the names of jurors required for the Supreme 
Court are first drawn from the general ballot box and after ap 
propriate record has been made, the drawing proceeds for jurors 
in the other courts. Such mechanical differences are without sig- 
nificance insofar as the general caliber of the juries drawn for the 
various courts is concerned. 

Since the names of all available jurors are deposited in a gen- 
eral ballot box, since the drawings of ballots are “blind,” and 
under adequate judicial supervision, and since no opportunity 
exists for the deliberate assignment of prospective jurors to one 
court rather than another, there can be no doubt that up to the 
point of the preparation of the lists of jurors to serve in each of 
the courts, the general caliber of the prospective juries is uniform 
for all of the courts. 

Only because more prospective jurors are called for service in 
the Supreme Court than in any of the other courts does the likeli- 
hood exist that a particular juror will, over a period of years, 
serve more frequently in the Supreme Court than in any other 
court. 

In New York County the records of jurors whose names were 
picked at random were examined. Numerous instances were found 
of jurors whose first service was in the Supreme Court and whose 
subsequent service was in either the Municipal Court or City 
Court. In each of the counties the deputy county clerks were posi- 
tive that the system for the drawing of jurors guarantees the 
same caliber of jurors in all of the courts. In some of the counties 
the clerks called to the committee’s attention the contrast between 
the present system and that which existed up to about 8 years ago 
where particularly as respects the Municipal Court the situation 
was deplorable. Special lists of jurors for service in the Municipal 
Court were maintained and their capacity for jury service was 80 
poor that when the new system was installed and jurors were re- 
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quired to undergo reexamination as to their qualifications, the 
great majority of those who formerly composed the Municipal 
Court jury list, were permanently disqualified from jury service. 

From all of the foregoing the committee is well satisfied that 
the general conviction among laymen that they are called for 
service in one court rather than in another because of their su- 
perior qualifications, is without foundation, and as stated above, 
is of the opinion that there is a uniformity in the caliber of jurors 
called for service no matter in what court. 

Naturally the committee is aware of the fact that many jurors 
of superior qualifications are unwilling to serve as jurors in the 
courts of limited jurisdiction and when called for service in such 
courts are more inclined to seek to be excused than when called 
for service in the Supreme Court. Yet in the Counties of the 
Bronx, Kings and Queens, the committee is unable to conclude 
that the uniformity in caliber of jurors called for service does not 
extend to the jurors who actually serve. The statistics of the 
county clerks in these counties indicate that approximately the 
same percentage of jurors called for service in each of the courts, 
seek to be excused and there are, of course, no available facilities 
which lend themselves to any determination of the question 
whether personal beliefs, justified or not, on the part of prospec- 
tive jurors as to their superior or inferior qualifications, play any 
part in the applications to be excused from jury service in one of 
the courts of these counties rather than another. 

In New York County, on the other hand, the statistics of the 
county clerk indicate that there is a substantially higher percent- 
age of applications to be excused from jury service in the City 
Court than from such service in the Supreme Court. When such 
applications are granted, as customarily they are, the juror is re- 
called for service on a subsequent date indicated by him as a more 
convenient time, but the court in which he is recalled for service 
may be any one of the courts in the county. It is possible to infer 
that in New York County at least, the well-known disinclination 
of more experienced and better informed jurors to serve in the 
courts of limited jurisdiction is the occasion for the greater per- 
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centage of applications to be excused from jury service in the 
. City Court and that inevitably juries in that court which are com. 
posed of the jurors who remain and do not seek to be excused, are 
not of equal caliber to juries in the Supreme Court. Those who 
support this inference are not embarrassed by the statistics in 
the other three counties; their claim is that in the other counties, 
the citizenry does not have the same large range of difference in 
experience, education, background and economic condition, all 
of which contribute to the prospective juror’s attitude toward 
jury service. On the other hand, they must admit the possibility 
that the statistics in New York County may in part be ascribed to 
the woefully inadequate physical provisions of the City Court as 
against those of the Supreme Court, compared to the physical 
conditions provided in the courts of limited jurisdiction of the 
other counties as against their Supreme Court facilities. Whatever 
the influences are which occasion the statistics referred to (ex- 
cluding the unlikely possibility that of all the courts the City 
Court in New York County is far more liberal in granting the 
applications of jurors to be excused), the fact remains that the sta- 
tistics enable the inference to be made that juries in the City 
Court, New York County, are not of equivalent caliber to those in 
the Supreme Court, New York County. This does not mean, of 
course, that generally they are not competent; on the contrary, 
and so far as the committee can learn, the general opinion in 
informed quarters is that they do their work quite as well in that 
court as in any of the other courts. 

Nevertheless it may be assumed, certainly from the lawyer's 
viewpoint, that it is desirable that the caliber of juries in the so- 
called minor courts, ought not to be inferior to the caliber of 
juries serving in the Supreme Court. Notwithstanding the praise- 
worthy efforts which have been made to insure such uniformity of 
caliber, the committee cannot be certain that the methods so far 
devised have attained the goal. 

Two possible modifications which should aid in covering the 
remaining territory suggest themselves: 

1. When a juror is excused he should be recalled for service in 
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the same court. Knowledge of this result would deter those who 
seek to be excused hoping to be recalled for service in some other 
court. Those who object to this device refer to the possibility that 
a juror might jockey to be called at a time when some case in 
which he was interested was expected to be reached for trial. In 
the committee’s opinion this possibility is remote. 

g. All jurors in no matter what court they may serve, should 
be called to a central jury room and there impanelled for jury 
service in the various courts. Under this system a juror might 
find himself in the Supreme Court on one day, in the City Court 
on another and in the Municipal Court on a third. In the County 
of the Bronx, where the Supreme Court, Surrogate’s Court and 
City Court are located in one building, this is the system which is 
used and during his two weeks period of service a juror generally 
serves in more than one court. The system works quite satisfac- 
torily. In Queens County, where all of the civil courts of original 
jurisdiction are located in one building, jurors are still sum- 
moned for service to a particular court and only in the rare in- 
stances where one of the courts runs short of jurors, do jurors 


called for service in one court find themselves impanelled in 
another. In Kings County, where the Municipal Court and City 
Court are in the same building, jurors are called for service in a 
particular court rather than to a central jury room and here too 
it is rare for a juror to serve in a court other than the one to which 
he has been summoned. 


In all four counties jurors required for service in the Surro- 
gate’s Court are taken from the Supreme Court panel. 

In New York County, where the courthouses are separated, 
objections to the system which prevails in the County of the 
Bronx will readily suggest themselves; but no such objections 
could be raised in Queens County where the ideal situation ex- 
ists for the utilization of this suggested system. 


CONCLUSION 


So far as it has been within the power of the Legislature, the 
Appellate Divisions and the County Clerks, every effort has been 
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made to insure that jurors called for service in the various courts 
should be uniform in caliber. There is no foundation whatever 
for the widely held lay view that jurors are called for service to 
one court rather than another because of superior qualifications, 
Any deficiencies which still exist arise at the point where prospec. 
tive jurors seek to be excused from service. It is highly likely that 
in New York County at least the caliber of juries which serve the 
City Court does not compare favorably with that of juries in 
the Supreme Court. In the Municipal Court, the caliber of juries 
has markedly improved. It is too much to hope that any program 
of education will, by itself, overcome the disinclination and un- 
willingness of well-qualified jurors to serve in any but the courts 
of highest original jurisdiction. The requirement that jurors 
excused until a later date, should return to the same court, and 
the calling of all jurors for service, in no matter which court, toa 
place of general assembly (at least where the physical conditions 
favorably lend themselves), will not attain the millenium, but 
should prove to be corrective devices. 
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COMMITTEE ON LAW REFORM 


USE OF CORPORATE NOTES SECURED BY MORTGAGES IN- 
STEAD OF BONDS SECURED BY MORTGAGES IN ORDER TO 
ELIMINATE UNNECESSARY DOCUMENTARY STAMP TAXES 


Under the language of section 1801 of the Internal Revenue Code 
and of Reg. 71 (1941), Sec. 113.55 the issuance by a corporation 
of a bond accompanying a real estate mortgage is subject to tax. 
Under Reg. 71 (1941), Sec. 113.54 every renewal of any such cor- 
porate bond is subject to tax as a new issue. Under Sec. 3481 of the 
Internal Revenue Code and Reg. 71 (1941), Sec. 113.60 the trans- 
fer of any such bond is subject to tax. 

In New York State when a corporation mortgages its property 
to secure a loan, it customarily uses a so-called “bond and mort- 
gage.” In most instances, this takes the form of a bond expressing 
the debt, and a mortgage expressing the security. Sometimes the 
bond and mortgage are combined in one instrument. The statu- 
tory form of this combined instrument is set out in Schedule N 
of Section 258 of the Real Property Law; such form is called 
Statutory Form MN for “Bond and Mortgage.” 

In most of the states outside of New York a note instead of a 
bond is used to express the debt secured by the mortgage. If such 
note is properly drawn, there is no federal tax payable on the 
issuance thereof under Section 1801 of the Internal Revenue 
Code. The contrary is true, however, if a bond is used. This is 
made clear by the case of Bellefield Co. v. Heiner, 25, F. (2d) 560, 
decided by the Third Circuit Court of Appeals in 1928. In that 
case the Collector of Internal Revenue demanded payment of 
documentary stamp taxes which he claimed were due on the 
issuance of “collateral notes” issued by a corporation and secured 
by a mortgage. The Circuit Court of Appeals, reversing the lower 
court, held that no tax was payable. In the course of its opinion 
the Court said: 


“If the instruments in question are notes, the collector was 
wrong in demanding the tax; if bonds, he was right.” 
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Following this case it was stated in General Motors Acceptance 
Corporation v. Higgins, 60 F. Supp. 979, 982 (1945), “Having de 
termined that these documents are promissory notes they may 
not be taxed under the tax provision in question as bonds per se.” 

The use in New York State of bonds secured by mortgages, 
instead of notes secured by mortgages, brings about a situation 
which penalizes New York corporate mortgage loan transactions 
when compared with other states where notes are used. 

This raises the question as to why bonds and mortgages are 
used in New York State when bonds are taxable and properly 
drawn notes are not. The answer is doubtless found in the lan. 
guage used in the various New York statutes, as for example: 


(1) Section 235 (6) of the Banking Law permits savings 
banks to invest in “Bonds and mortgages on improved 
and unencumbered real property in this state, as provided 
in this subdivision.” 

(2) Section 235 (6) (b) of the Banking Law refers to 
“bonds and mortgages on real property in this state or in 
any state adjoining the State of New York, which the fed- 
eral housing commissioner has insured ***.” 

(3) Section 235 (6) (e) and (f) of the Banking Law also 
makes reference to “bond and mortgage.” 

(4) Section 235 (6) (h) of the Banking Law permits any 
savings bank to invest in “bonds and mortgages on real 
estate situate in an adjoining state, if such investment is 
made on property within twenty-five miles of the principal 
place of business of such bank ***.” 

(5) Section 380-3 (b) of the Banking Law permits sav- 
ings and loan associations to lend their funds “upon bonds 
and mortgages upon real estate ***.” 

(6) Section 258, Schedule N, of the Real Property Law 
sets forth Statutory Form MN fora “Bond and Mortgage.” 

(7) Section 111 of the Decedent Estate Law permits ex- 
ecutors, administrators, trustees, etc., and Section 21 of the 
Personal Property Law permits trustees or other persons 
holding trust funds for investment, to invest in the same 
kind of securities as those in which savings banks of this 
state are by law authorized to invest. Both sections make 
reference to “bonds and mortgages.” 


On the other hand, Section 81 of the Insurance Law permits 
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life insurance companies to invest in various described ‘‘obliga- 
tions” and defines “‘obligations” as including “bonds, debentures, 
notes or other evidences of indebtedness.” 

In New York law there is no longer any difference of substance 
between a bond and a note. Both may be secured by mortgage, 
both may be for long or short terms, both may have a seal, both 
may contain covenants of the debtor, and both may be negotiable. 
The difference is largely historical and one of terminology. 

The use of a bond rather than a note in New York corporate 
mortgage transactions serves no useful or beneficial purpose, and 
results in the imposition of an unnecessary Federal tax which is 
not imposed in most other states because of the practice prevail- 
ing in such states of using notes and mortgages rather than bonds 
and mortgages. It is difficult to see that any injury or detriment 
would arise from permitting savings banks, executors, trustees, 
etc. to invest in notes, as well as bonds, when secured by mort- 
gages on real estate of the character required by the various sec- 
tions. If this were permitted, the use of notes and mortgages, 
rather than bonds and mortgages, would become more and more 
customary in New York, and thereby the tax discrimination 
against New York corporate mortgage loan transactions would 
gradually be eliminated. To accomplish this purpose the Com- 
mittee on Law Reform suggests that a new section, to be known 
as Section 61, be added to the General Construction Law, the sub- 
stance of which would be that the term “bond and mortgage” 
includes a ‘‘note and mortgage.” A copy of a bill embodying the 
proposed amendment is annexed hereto. 

In its investigation of the foregoing question, it came to the 
attention of the Committee that Section 231 of the Lien Law pro- 
vides that corporate mortgages which create a lien on both real 
and personal property need not be filed or refiled as chattel mort- 
gages if the mortgages have been executed by the debtor corpora- 
tion as security for the payment of bonds. It is to be noted that the 
exemption applies only when the mortgage secures bonds. In 
the case of Sanford v. Bland, 1941, 262 App. Div. 926, it was held 
that when a mortgage covering both real and personal property 
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was given to secure notes rather than bonds, such corporate mort. 
gage was not exempted by virtue of Section 231 from the necessity 
of being filed and refiled as a chattel mortgage to establish its 
validity as a lien upon personal property. The Court of Appeals 
reversed on other grounds, but specifically refused to rule on this 
point. There is obviously no justification for making the exemp- 
tion from the requirement for filing and refiling as a chattel mort- 
gage depend upon whether the debt secured by the mortgage is 
in the form of a bond or of a note or other evidence of indebted- 
ness. Accordingly, the Committee recommends an appropriate 
amendment to Section 231 of the Lien Law. A copy of a bill em- 
bodying the proposed amendment is annexed hereto. 


APPENDIX A 


AN ACT 


To add to the General Construction Law a section relating to 
bonds and mortgages and notes and mortgages. 

The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. A new section to be known as Section 61 is hereby 
added to the General Construction Law to read as follows: 


§61. Bond and Mortgage; Note and Mortgage. The 
term “bond and mortgage” includes a “note and mort- 





gage.” The terms “bond and mortgage” and “note and B 

mortgage” include an instrument designated as such in any c 

prescribed or optional statutory form and also include a : 

bond, note or other evidence of indebtedness secured by a F 

separate form of mortgage. J 

Section 2. This Act shall take effect immediately. ’ 
APPENDIX B 

AN ACT T 

SI 

To amend the Lien Law, in relation to corporate mortgages i 


against real and personal property. 
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The People of the State of New York, represented in Senate 
and Assembly, do enact as follows: 
Section 1. Section 231 of the Lien Law is hereby amended to 
read as follows: 


§231. Corporate mortgages against real and personal 
property. Mortgages creating a lien upon real and per- 
sonal property, executed by a corporation as security for 
the payment of bonds, notes or other evidences of in- 
debtedness, issued by such corporation or any other cor- 
poration, or executed by any telegraph, telephone, electric 
light, railroad, street railway or omnibus corporation, and 
recorded as a mortgage of real property in each county 
where such real property is located or through which the 
line or route of such telegraph, telephone, electric light, 
railroad, street railway or omnibus corporation runs, 
need not be filed or refiled as chattel mortgages. 


Section 2. This Act shall take effect immediately. 
Respectfully submitted, 
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The Library 


SiwneEyY B. Hitt, Librarian 


BOOKS AND ARTICLES BY MEMBERS 


For many years members of the Association have generously con- 
tributed to the Library publications on legal and allied subjects 
which have been of the utmost importance in developing and 
rounding out various specialized collections within the Library. 

In recent years the Library Committee has made a special 
effort to obtain a complete collection of books and articles by 
author members. The response to the Committee’s request for 
such publications has been most encouraging and many valuable 
and authoritative works have been thereby added to the Library. 

The following publications found in the Library are some of 
the representative contributions to the legal profession by author 
members of the Association: 


Annual survey of American law, 1942, 1943. Foreword by Arthur 
T. Vanderbilt. New York, published by New York University 
School of Law, 1945. 2v. 

Boupin, LEONARD B. The President’s new labor bill. n.p. 1945. 
5p. (from Lawyers’ Guild Review, Sept. — Oct. 1945). 

CALLMAN, RupopH. The law of unfair competition and trade 
marks. Chicago, Callaghan & Co., 1945. 3v. 


CARLSTON, KENNETH S. Procedural problems in international 
arbitration. n.p. 1945. 426—449p. (from American Journal of 
International Law, July 1945). 

CounT, JEROME. Enforcement aspects of price and rent control. 
New York, 1945. 39p. (from Administrative law service, May 
1945). 

DULLES, JOHN Foster. The General Assembly. New York, Coun- 
cil on Foreign Relations, c1945. 11p. (from Foreign Affairs, 
Oct. 1945). 
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DuNN, CHARLES WESLEY. Sec.2(d) and (e) of the Clayton Act, as 
amended by the Robinson-Patman Act. n.p. 1945. 26p. 


Ernst, Morris L. The best is yet. New York, Harper, 1945. 291p. 


FALLON, PERLIE PETER. Some influences of Justice Holmes’ 
thought on current law: 
The police power—Theories of local law. (in Nebraska Law 
Review. v.24, 1945. p.182—193). 
Assessments, bankruptcy, citizenship, commerce. (in Temple 
University Law Quarterly. v.19, 1945. p-15-25). 
Interstate commerce—Fourteenth Amendment. (in Minnesota 
Law Review. v.29, 1945. p.318-338). 

FINLETTER, THOMAS K. Can representative government do the 
job? New York, Reynal & Hitchcock, 1945. 179p. 


GoTsHAL, SYLVAN. The pirates will get you. A story of the fight 
for design protection. New York, Columbia University Press, 
1945. 103p. 

HAZARD, JOHN N. Soviet property law. n.p. 1945. 466—487p. (from 
Cornell Law Quarterly, June 1945). 

KNAUTH, ARNOLD W. Prize law reconsidered. n.p. 1946. 69—-g3p. 
(from Columbia Law Review, Jan. 1945). 


KuHN, ArtHur K. The extension of sovereign immunity to gov- 
ernment-owned commercial corporations. n.p. 1945. '772-775P: 
(from American Journal of International Law, Oct. 1945). 


Luxas, Epwin J. Comments of the attitude of the legal profession 
towards psychiatry. New York, 1945. 10p. (from Lawyers’ Guild 
Review, Sept.—Oct. 1945). 

MARSHALL, JAMES. Swords and symbols; the technique of sover- 
eignty. New York, Oxford Univ. Press, 1939. 168p. 

McKeELvey, JOHN JAy. Handbook of the law of evidence. Ed. 5. 
St. Paul, West Publ. Co. 1944, 814p. 

MonTGoMERY, J. SEyMouR, JR. The solicitor-barrister in the 
United States. n.p. 1945. 4p. (from Scottish Law Review and 
Sheriff Court Reports, June 1945). 
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Ops, Irvine SANDs. Some aspects of the proposed guaranteed 
wage. Address, 1945. 17p. 

PeasLeE, Amos J. United Nations Government. New York, G. P. 
Putnam’s Sons, 1945. 183p. 

SAMUEL, SIGMUND. Judicial independence. Toronto, 1945. gp. 
(from Canadian Bar Review, Nov. 1945). 


SHERIFF, GEORGE R. Income tax convention between Great Brit- 
ain and the United States. n.p. 1945. 470-474p. (from Anglo- 
American News, Dec. 1945). 


SHIENTAG, BERNARD LLoyp. Seventy-fifth anniversary of the birth 
of Justice Benjamin N. Cardozo. New York, Court Press, 1945. 
8p. (from New York Law Journal, May 24, 1945). 

The style of judicial opinions. New York, Court Press, 1944. 
14p. (from New York Law Journal, May 26, 1944). 


WorMsER, RENE ALBERT. Collection of International War Dam- 
age Claims. New York, Alexander Publishing Co., 1944. 411p. 


While space will not permit reviews of these publications, the 
following reference to the Annual Survey of American Law may 
be of interest to the readers of THE RECORD. 

Members of the profession are undoubtedly familiar with the 
Annual Survey of English Law published by the London School 
of Economics and Political Science which first appeared in 1928 
and continued to be issued regularly until the war years. The aim 
of this publication was to keep the legal profession informed on 
the development and growth of the law each year. It was thought 
highly desirable by the American Association of Law Schools and 
by the American Bar Association that a publication of like nature 
on American law should be available, and such a work has been 
undertaken by a Committee from the School of Law of New York 
University under the direction of Arthur T. Vanderbilt, Dean of 
the New York University School of Law, former President of the 
American Bar Association and a member of this Association. Two 
volumes have appeared, namely, a Survey for 1942 and 1943. A 
1944 Survey will be issued in the near future. 
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Dean Vanderbilt points out in the foreword of the 1942 Survey 
that not since the days of Blackstone and Kent has a resynthesis of 
the law been attempted; that the Annual Survey of American Law 
attempts no such ambitious task as the resynthesis of the law, but 
that each volume aims merely to present in orderly fashion the 
significant trends of the more important branches of the law 
through the year. 

The Survey is divided into five parts as follows: 


Part I—Public Law: In General 
International Law and Relations; Conflict of Laws; 
Constitutional Law; Civil Rights; Administrative Law; 
War Powers and their Administration; Federal Taxa- 
tion; Local Government. 


Part II—Public Law: Social, Business and Labor Regu- 
lation 


Social Security and Welfare; Public Housing, Planning 
and Conservation; Cooperatives; Public Utilities; Gov- 
ernmental Regulation-Administrative Agencies; The 
Anti-Trust Laws; Security Issues and Exchanges; Un- 
fair Trade Practices; Labor Law; Wages and Hours. 


Part I1I—Private Law 


Contracts; Agency; Sales; Banking and Negotiable In- 
struments; Security Transactions; Corporations; Bank- 
ruptcy and Corporate Reorganization; Transportation 
Law; Aviation; Insurance; Equity and Quasi Contracts; 
Real and Personal Property; Future Interests; Trusts 
and Fiduciary Administration; Succession and Adminis- 
tration; Copyright Law; Trade-Marks; Patent Law; 
Torts; Crime and Delinquency; Criminal Law and 
Procedure; Family Relations and Persons. 


Part IV—Adjective Law 
Civil Remedies and Procedure; Evidence; Commercial 
Arbitration. 

Part V—Legal Philosophy, History and Reform 


Jurisprudence; Administration of Justice—The Courts 
and Law Reform; Legal Education, Bar Organization 
and Economics. 
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Dean Vanderbilt states, ‘““The Annual Survey of American Law 
was designed to aid both lawyers and laymen faced with the task 
of keeping abreast of the current developments of the law.” 

This task is not an easy one. The Survey of Decisions of Amer- 
ican Courts as published in the National Reporter System, con. 
sists of seventy-four books totaling 76,362 pages. ‘These decisions 
deal with forty-eight jurisdictions in addition to the Federal. In 
the administrative field the 1942 Federal Register contained 
11,134 pages of the activities of regulatory bodies of the National 
Government. The official Compilation of the Codes, Rules and 
Regulations of the State of New York published in 1945, con- 
tained 1,456 pages, but as the Dean says in his foreword, “Not 
even a guess can be made as to the extent of judicial and quasi 
judicial output of state administrative agencies for much of it has 
never been published.” 

While the Survey of American Law is designed to aid both lay- 
men and lawyers, there may be some doubt as to the widespread 
interest on the part of laymen in these publications. Law students 
and younger members of the Bar, particularly lawyer veterans, 


will find the Survey of great significance in keeping abreast of cur- 
rent trends in the law. It is obvious that the Survey should be in 
every bar association and law school library. 

Dean Vanderbilt and his Committee will appreciate construc- 
tive comment or criticism. 








FuLL FAITH AND CrREDIT—THE LAWYER’s CLAUSE OF THE CONSTI- 
TUTION, by Robert H. Jackson, Associate Justice of the Su- 
preme Court of the United States. 


This volume is the fourth annual Benjamin N. Cardozo Lecture, 
delivered December 7, 1944, before The Association of the Bar of 
the City of New York, under the auspices of its Committee on Post- 
Admission Legal Education. 

Through the courtesy of the Columbia University Press, copies 
may be obtained at $1.00 each from Sidney B. Hill, Librarian, at 
42 West 44th Street, New York 18, or by applying directly to the 
Columbia University Press, Columbia University, New York 27. 
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